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showing of (i) the grounds and neces-
sity therefor, and (ii) the materiality
and relevancy of the evidence to be ad-
duced. Requests for the production of
documents shall describe the evidence
sought as specifically as practicable.

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
same fees and mileage that are paid
witnesses in the courts of the United
States. Fees shall be paid by the party
at whose instance the witness appears.
Where a witness appears pursuant to a
request initiated by the Presiding Offi-
cer, fees shall be paid by the agency.

§ 22.34 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
title II of the Clean Air Act.

(a) Scope of these Supplemental rules.
These Supplemental rules shall govern,
in conjunction with the preceding Con-
solidated Rules of Practice (40 CFR
part 22), all proceedings to assess a
civil penalty conducted under sections
205(c), 211(d), and 213(d) of the Clean Air
Act, as amended (42 U.S.C. 7524(c),
7545(d), and 7547(d)). Where inconsist-
encies exist between these Supple-
mental rules and the Consolidated
Rules (§§ 22.01 through 22.32), these Sup-
plemental rules shall apply.

(b) Issuance of notice. (1) Prior to the
issuance of an administrative penalty
order assessing a civil penalty, the per-
son to whom the order is to be issued
shall be given written notice of the
proposed issuance of the order. Such
notice shall be provided by the issu-
ance of a complaint pursuant to § 22.13
of the Consolidated Rules of Practice.

(2) Notwithstanding § 22.15(a), any an-
swer to the complaint must be filed
with the Hearing Clerk within thirty
(30) days after service of the complaint.

(c) Subpoenas. (1) The attendance of
witnesses or the production of docu-
mentary evidence may be required by
subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of;

(i) The grounds and necessity there-
for, and

(ii) The materiality and relevancy of
the evidence to be adduced.

Requests for the production of docu-
ments shall describe with specificity
the documents sought.

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
same fees and mileage that are paid in
the courts of the United States. Fees
shall be paid by the party at whose in-
stance the witness appears. Where a
witness appears pursuant to a request
initiated by the Presiding Officer, fees
shall be paid by EPA.

[57 FR 4318, Feb. 4, 1992]

§ 22.35 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
the Federal Insecticide, Fungicide,
and Rodenticide Act.

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), all formal adju-
dications for the assessment of any
civil penalty conducted under section
14(a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as amend-
ed (7 U.S.C. 1261(a)). Where inconsist-
encies exist between these Supple-
mental rules and the Consolidated
rules, (§§ 22.01 through 22.32), these Sup-
plemental rules shall apply.

(b) Venue. The prehearing conference
and the hearing shall be held in the
county, parish, or incorporated city of
the residence of the person charged,
unless otherwise agreed in writing by
all parties.

(c) Evaluation of proposed civil penalty.
In determining the dollar amount of
the recommended civil penalty as-
sessed in the initial decision, the Pre-
siding Officer shall consider, in addi-
tion to the criteria listed in section
14(a)(3) of the Act, (1) respondent’s his-
tory of compliance with the Act or its
predecessor statute and (2) any evi-
dence of good faith or lack thereof. The
Presiding Officer must also consider
the guidelines for the Assessment of
Civil Penalties published in the FED-
ERAL REGISTER (39 FR 27711), and any
amendments or supplements thereto.
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§ 22.36 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties and the
revocation or suspension of permits
under the Marine Protection, Re-
search, and Sanctuaries Act.

(a) Scope of these Supplemental rules.
These Supplemental rules shall govern,
in conjunction with the preceding Con-
solidated Rules of Practice (40 CFR
part 22), all formal adjudications con-
ducted under section 105(a) or (f) of the
Marine Protection, Research, and
Sanctuaries Act as amended (33 U.S.C.
1415(a) and (f)). Where inconsistencies
exist between these Supplemental rules
and the Consolidated Rules, (§§ 22.01
through 22.32), these Supplemental
rules shall apply.

(b) Additional criterion for the issuance
of a complaint for the revocation or sus-
pension of a permit. In addition to the
three criteria listed in 40 CFR 22.13 for
issuing a complaint for the revocation
or suspension of a permit, complaints
may be issued on the basis of a person’s
failure to keep records and notify ap-
propriate officials of dumping activi-
ties, as required by 40 CFR 224.1 and
223.2.

§ 22.37 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
the Solid Waste Disposal Act.

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), all proceedings to
assess a civil penalty conducted under
section 3008 of the Solid Waste Disposal
Act (42 U.S.C. 6928) (the ‘‘Act’’). Where
inconsistencies exist between these
Supplemental rules and the Consoli-
dated Rules, (§§ 22.01 through 22.32),
these Supplemental rules shall apply.

(b) Issuance of notice. Whenever, on
the basis of any information, the Ad-
ministrator determines that any per-
son is in violation of (1) any require-
ment of subtitle C of the Act, (2) any
regulation promulgated pursuant to
subtitle C of the Act, or (3) a term or
condition of a permit issued pursuant
to subtitle C of the Act, the Adminis-
trator shall issue notice to the alleged
violator of his failure to comply with
such requirement, regulation or per-
mit.

(c) Content of notice. Each notice of
violation shall include:

(1) A specific reference to each provi-
sion of the Act, regulation, or permit
term or condition which the alleged vi-
olator is alleged to have violated; and

(2) A concise statement of the factual
basis for alleging such violation.

(d) Service of notice. Service of notice
shall be made in accordance with
§ 22.05(b)(2) of the Consolidated Rules of
Practice.

(e) Issuance of the complaint. (1) Ex-
cept as provided in paragraph (e)(3) of
this section, the complainant may
issue a complaint whenever he has rea-
son to believe that any violation ex-
tends beyond the thirtieth day after
service of the notice of violation.

(2) The complaint shall include, in
addition to the elements stated in
§ 22.14 of the Consolidated Rules, an
order requiring compliance within a
specified time period. The complaint
shall be equivalent to the compliance
order referred to in section 3008 of the
Act.

(3) Whenever a violation is of a non-
continuous or intermittent nature, the
Administrator may issue a complaint,
without any prior notice to the viola-
tor, pursuant to § 22.14 of the Consoli-
dated Rules of Practice which may also
require the violator to take any and all
measures necessary to offset all ad-
verse effects to health and the environ-
ment created, directly or indirectly, as
a result of the violation.

(4) Notwithstanding § 22.15(a), any an-
swer to the complaint must be filed
with the Regional Hearing Clerk with-
in thirty (30) days after the filing of
the complaint.

(f) Subpoenas. (1) The attendance of
witnesses or the production of docu-
mentary evidence may be required by
subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of (i) the grounds and neces-
sity therefor, and (ii) the materiality
and relevancy of the evidence to be ad-
duced. Requests for the production of
documents shall describe with specific-
ity the documents sought.

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
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